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Whether you file a patent application in a single country, or you file a Patent Cooperation Treaty 
(PCT)1 patent application which lists a multiple of countries as the countries in which you want 
to receive patents, they are still applications, asking for patents.  The patent office(s) can say no, 
and if a patent office says no then you do not get a patent in the country of that patent office. 
 
Whether you file a PCT patent application, which turns into separate national applications in 
each of the countries that you listed, or you filed a national patent application in a specific 
country, your patent application follows the same process.  For example, if you filed a PCT 
patent application and listed the States as one of the countries, when it finally gets to the 
American Patent Office they will treat it exactly the same as they would treat any American 
patent application that was filed in their patent office. 
 
Not all countries have the same process for determining whether or not to grant your patent 
application, however, many countries have very similar systems to the Canadian system and to 
the American system, which systems are very similar to each other.  Below I will explain the 
patent application process that is followed in Canada, the States, and many other countries. 
 
 
What is in the Patent Application is the same as what is in the Patent: 
 
The first thing you have to know is that if the patent office grants your patent, then what was 
written in your patent application becomes your patent.  If your patent application is granted, 
your patent application turns into your patent.  You do not get anything more in your patent than 
what you wrote in your patent application.  Therefore, when you are writing your patent 
application what you are really doing is writing what becomes your patent, if your patent 
application is granted. 
 
 
A patent application has four parts: 2

 

(1)    the abstract, which is a brief description of your invention, its purpose and use; 

                                                 
1 The Patent Cooperation treaty is explained in my paper “The World-Wide Patent”, which among other things 
explains that there is no such thing as a world-wide patent. 

 
2 Each of the four parts are more fully explained near the end of this paper. 
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(2)    drawings that fully and completely show your invention, which drawings are in the correct 

patent office format and which drawings have all of the relevant parts of your invention 
numbered; 

 

(3)    a description, which is a full and complete description of the invention, that includes: 
(i)    the title of the invention; 
(ii)   a statement of the technical field of the invention (for example, if the invention is a 

new type of brake for bicycles, then the general technical field of the invention is 
brakes and the specific technical field is bicycle brakes), 

(ii)   a description of the relevant previous art (ie. previous inventions, patents, patent 
applications, devices, methods, systems, published articles, etc., which are relevant to 
the invention), 

(iii)  a summary of the invention which explains the technical problem that the invention 
solved and how the invention solved it; 

(iv)  a description of each of the drawings, and 
(v)   a detailed description of, as the case may be, how to build, make and/or use the 

invention, which includes full explanations of each of the numbered parts in the 
drawings, such that from the description and the drawings a person experienced in the 
technical field of the invention will know how to make and/or use the invention; and 

 
(4)    claims which specifically state what you are claiming to own (ie. what specific versions or 

embodiments of your invention you claim ownership of and which you want your patent to 
prevent others from making or selling without your permission). 

 
Despite the fact that the patent application has four parts, it is only the claims that give you 
ownership of your invention.  The three parts of the patent application which came before the 
claims are there for the sole purpose of supporting the claims.  Those three parts have to be 
written up correctly and in accordance with patent law or they will fail to support your claims 
and your patent application will be objected to or rejected based on its claims not being 
supported by the other parts of the patent application.  Failing to properly support the claims in 
the preceding three parts of the patent application can sometimes be fatal to the patent 
application, therefore, those preceding three parts are very important. 
 
However, it is only the claims that give you ownership of your invention.  They give you specific 
ownership of your invention exactly as it is described in the claims and nothing more.  Therefore, 
if you accuse someone of infringing on your invention or your patent you are really accusing 
them of infringing on one or more of the claims in your patent.  The claims are read very strictly, 
and anything that is built or done which does not encompass every aspect of at least one of your 
claims is usually a thing that does not infringe on your invention.  For example, if you invented 
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device “O”, and one of your claims states that in order to build device “O”, parts “S”, “D”, “J” 
and “A” are put together in a specific way, if someone builds a device that includes parts “S”, 
“D”, “J”, “A”, “F” and “B”, and puts together parts “S”, “D”, “J” and “A”, exactly as you 
described in that claim, then despite the fact that the other person also included parts “F” and 
“B”, that person will very likely have infringed on that claim in your patent, because what they 
did encompassed every aspect of at least one of your claims.  However, if that person builds a 
device that includes parts “S”, “D”, “J”, “A” but puts them together in a significantly different 
way than described in any of your claims, she will very likely not have infringed on your 
invention.  If a person builds a device that includes parts “S”, “J”, and “A”, and puts those parts 
together exactly as described in one of your claims, she will very likely not have infringed on 
your invention, because she left out part “D”.  If a person builds a device that includes parts “S”, 
“J”, “A”, “F” and “B”, and puts together parts “S”, “J” and “A”, exactly as described in one of 
your claims, she will very likely not have infringed on your invention, because she left out part 
“D”.  There are some exceptions, sometimes one exception is if it can be shown that part “D” 
was not an essential part of your invention, then it can be argued that her having left out part “D” 
was not enough to keep what she built from infringing on your claims. 
 
At this point you might be wondering, why not just claim everything about your invention, so 
that no-one can make anything that is even close to your invention.  Because you can only claim 
to own that which is new, inventive, and was invented by you, nothing more.  If your claims 
cover more than is new, inventive, and was invented by you, they will be objected to or rejected 
by the patent office and then you may not get a patent. 
 
For example, person “A” invented a new type of screw driver; a screw driver with an internal 
mechanism that also puts forward pressure on the screw as the screw driver is turned, which 
forward pressure aids in installing screws into material in which a hole for the screw had not 
been predrilled.  That person could not claim a screw driver as their invention, because they did 
not invent “the screw driver”, they invented a specific type of screw driver; hence they can only 
claim that specific type of screw driver.  In addition, if in the description portion of their patent 
application they only explained one way to make the screw driver with an internal mechanism 
that also puts forward pressure on the screw as the screw driver is turned, then they can only 
claim that specific type of screw driver with that specific type of mechanism, as what they 
invented; as they have not invented “per se, a screw driver with an internal mechanism that also 
puts forward pressure on the screw as the screw driver is turned”, they invented “a screw driver 
with a very specific internal mechanism that also puts forward pressure on the screw as the screw 
driver is turned”.  Hence if someone else makes a screw driver with a different internal 
mechanism or with an external mechanism, that also puts forward pressure on the screw as the 
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screw driver is turned, that person would not be infringing on any of the claims of person “A”, 
because person “A’s” claims had to be restricted to only claiming those versions of the screw 
driver that included the specific internal mechanism that person “A” described in the description 
portion of his patent application. 
 
 
Step 0 of the patent application process:  This step is not a required step, and therefore can be 
omitted, however, it is the usual first step because it is a great first step and I advise to not omit 
it; therefore, I will elevate it and call it Step 1, but bear in mind that if you wanted to, you could 
omit it. 
 
Step 0 which I am now calling Step 1 is the preliminary patent search, sometimes called a 
patentability search.  You search the patent office data base of the country in which you want to 
file a patent application to discover what previous patents and/or previously filed patent 
applications have already disclosed your invention; or either individually or in combination, 
would make your invention obvious to a person knowledgeable in the field of your invention 
who also knew about those patents and/or previously filed patent applications.  If you are filing a 
patent application in Canada I advise you to also search the American Patent Office’s data base, 
as Canadian patent office examiners will often, in addition to searching the Canadian Patent 
Office’s data base, also search the American Patent Office’s data base. 
 
Here’s an interesting fact that surprises most people:  While patents are country specific (eg. 
a Canadian patent only protects your invention in Canada, no-where else); in most countries, 
including Canada, the States, every European country, and many other countries, your patent 
application can be rejected based on any invention, disclosure, patent, or patent application 
anywhere in the world.  What that means is that the patent office of country “X” can look all 
over the world to discover if there is anything out there that is the same as your invention, and if 
they find it, they will reject your patent application based on that thing (somewhere out in the 
world) and you will not get a patent in country “X”, even if that thing has never be made, sold 
or used in country “X”.  If the patent office of country “X” finds something (anywhere in the 
world) which is the same as your invention they usually reject your invention on the basis of 
lack of novelty (ie. they say its not new, its been done before). 
 
In addition, the patent office of country “X” can look all over the world to discover if there is any 
thing (eg. patents, patent applications, journal articles, items, etc.) out there somewhere in the 
world, that either individually or in combination would make your invention obvious to a person 
skilled in the field of your invention who has an encyclopedic global knowledge of everything 
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that exists in the world.  Sounds kinda crazy, but that is actually what the patent laws of most of 
the world’s countries state.  In that situation the patent office usually objects to your patent 
application based on obviousness.  They say that this mythical person, who is skilled in the area 
of your invention, and has an encyclopedic global knowledge of everything that exists in the 
world, would have found what you called an invention to have been obvious in view of all of the 
things they already knew. 
 
Fortunately for most inventors, most patent office examiners do not have an encyclopedic global 
knowledge of everything that exists in the world, and their work load does not allow them to 
spend the humongous amount of hours that would be required to actually search every data base 
in the world to discover everything that exists in the world, to hold against your invention and 
call it obvious. 
 
Unfortunately for most inventors, you never know to what extent a patent office examiner will 
search the data base of the country in whose patent office she is working, and to what extent she 
will search other data bases to look for patents, patent applications, journal articles, products 
being sold, etc., from which to conclude that your invention is obvious and therefore your patent 
application must be objected to or rejected. 
 
There is a big difference between your patent application being objected to and being rejected; 
it’s like the difference between a person being in surgery or virtually dead. 
 
As stated above, an objection to the patentability of an invention3 is usually made if the patent 
office examiner says that the invention would have been obvious.  Such an objection is usually 
not fatal as the applicant can respond and argue that the invention would not have been obvious, 
because (a) the patent examiner could not find anything that is the same as the invention, that’s 
why he didn’t reject it based on lack of novelty, hence, it couldn’t have been that obvious, as no-
one else had ever made it4, but that argument alone will never succeed, the applicant also has to 
present arguments (b) (and if available (c), (d), etc.) which are other factual and/or legal reasons 
as to why that which the patent office examiner said made the invention obvious did not make 
the invention obvious, and therefore the patent office examiner should withdraw his objection(s). 

                                                 
3  As opposed to an objection to form or grammar in the patent application, or to some other thing that is not related 

to whether or not the invention would be patentable if the patent application was correctly written. 
 
4   What I called (a) is usually not something a patent applicant puts in their response to an examiner’s objection as it 

would tend to irritate the examiner, however, on occasion, when an examiner has made a ridiculously tenuous 
connection between what he claimed was prior art and the invention I have made argument (a) and then pointed 
out all of the other legal and factual reasons as to why the examiner should withdraw his objection. 
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As stated above, a rejection is usually made if the patent office examiner says that your 
invention is the same as something he discovered in his search.  If the examiner is correct, that 
the exact same thing as your invention existed before you “invented” it, then you very likely will 
not get a patent, as someone invented it before you did. 
 
If your patent application is objected to, that usually means that the patent office examiner is 
saying that your invention is obvious, in which case she will state on what basis she claims your 
invention is obvious; or she is saying that there is something she does not agree to in your patent 
application.  If it is an obviousness objection you can deal with it as stated above.  If it is 
something in your patent application the examiner does not agree with and that thing is not 
essential to what you want in your patent then you can change it or remove it, and thereby 
overcome the patent office examiner’s objection.  Other times that thing is essential to what you 
want in your patent and you will have to come up with legal and/or factual arguments to present 
to the patent office examiner to get her to remove her objection, or change it to something that 
you can live with.  Patent office objections are common, and in many cases are overcome in such 
a way that the patent applicant is able to receive substantially the desired patent protection. 
 
If your patent application is rejected, that means that the patent office examiner is saying that he 
is not going to grant your patent application.  There are ways to continue pursuing patenting your 
invention even after your patent application is rejected, but they are more expensive than fighting 
an objection and they are less likely to be successful, though they can be successful. 
 
Based on what I have explained above, it should be concluded that the patentability search which 
a patent applicant or his lawyer or patent agent does, is complicated and fraught with uncertainty 
for 2 reasons: (1) no-one is going to spend the time to search every data base in the world, every 
journal article in the world, and every product in the world to discover what thing or things, 
alone or in combination, a patent examiner might use to claim that your invention lacks novelty 
or is obvious; and (2) the patent office examiner can use patents, patent applications, and/or other 
things that have nothing to do with your invention, to claim that in view of those things your 
invention is obvious. 
 
By way of example, a person invents a new type of pen, a pen which can be reduced down to a 
height of 1” and a diameter of ½”, with the writing tip hidden inside the pen so that it would not 
leave any marks if put it in a pocket or purse or wherever; and the person applies for a patent on 
their new type of pen.  The patent office examiner would logically look at all of the patents and 
patent applications on pens in the patent office of the country in which that patent examiner 



The Patent Application Process                                                                                               Page 7 of 12 
     By: Shawn David Olfman                                                                                                    Olfman.com 
 
 
works.  She could also look at all of the patents and patent applications on pens in the patent 
offices of other countries.  She could also look at all patents and patent applications on 
collapsible telescopes to determine if the manner in which the pen is reduced down to a height of 
1” and a diameter of ½” is the same manner as described in one of those patents and patent 
applications.  The patent office examiner could look at patents and patent applications on 
accordions to determine if the pen’s collapse and expanding is related to what is disclosed in any 
of those patents and patent applications.  The patent office examiner could look at patents and 
patent applications on folding knives to see if the means by which the blade folds into the handle 
is related to how the pen is reduced in size.  The patent office examiner could look at anything 
and everything5 to see if there is something similar to the pen’s manner of functioning and use 
that thing or combination of things to say that the way in which the inventor made the reducing 
in size pen would have been obvious to a person who had all of those other things 
simultaneously in mind.  How far and wide the patent office examiner looks depends on their 
determination to find something to hold against your invention and on their work load; in other 
words some patent office examiners try harder to find something(s) on which to base objections 
or rejections than do other patent office examiners. 
 
However, a preliminary patent search (aka patentability search) is very useful if you have a good 
idea of in which areas the patent office examiner is likely to search, because if you take the time 
to search through the patent office data base of the country in which you want to file a patent 
application, looking for what the patent office examiner will look for, you have about an 80% 
chance of finding the same prior patents and prior patent applications as the examiner will find, 
hence you will have a very good idea of what the patent office examiner is likely to use to object 
to or reject your patent application. 
 
As written previously, the patent office examiner can also look in the data bases of any other 
country and in journals and in the market place to find inventions or disclosures of concepts to 
use against your patent application and object to it or reject it.  However, there is no way to 
predict where, beyond that country’s patent office data base, a patent office examiner might look, 
therefore, that will remain uncertain and cannot be checked into in advance unless a person 
wanted to take the humungous amount of time necessary to search the world. 
 
The bottom line is that most patent office examiners, for the reasons discussed above, do not 
search much beyond the data base of their own country, or the PCT data base if you have filed a 

                                                 
5  In addition to looking at patents and patent applications a patent office examiner can also look at journal articles, 

magazines, products and ways of doing things anywhere in the world, to try and find something that is the same as 
your invention or which makes your invention obvious, with which to reject or object to your patent application. 



The Patent Application Process                                                                                               Page 8 of 12 
     By: Shawn David Olfman                                                                                                    Olfman.com 
 
 
PCT patent application, hence a preliminary patentability search in the data base of the country 
in which you want to file your patent application, or in the PCT data base if you are filing a PCT 
patent application, will give you a good indication of what prior patents and prior patent 
application might be used to object to or reject your patent application.  
 
An equally valuable advantage to doing a preliminary patentability search is that it will give you 
information to help you know how broadly or narrowly to claim your invention in your patent 
application (ie. what to write in your claims).  If the search found prior patents or prior patent 
applications which came close to making your invention obvious, then you might want to modify 
your invention and/or claim it more narrowly than you initially intended.  It is better to file a 
patent application with a realistic chance of success that will give you ownership of a few very 
specific versions or embodiments of your invention than to file a grand patent application that 
will be strenuously objected to or rejected by the patent office.  There are also patent application 
strategies that can be applied at the time of first writing the patent application to try and obtain a 
greater range of protection for your invention; which can only be applied if you have a good 
knowledge of what a patent examiner might use to claim that your invention is obvious; but you 
need to do a patentability search before you can devise and apply those strategies.  I am not 
explaining those strategies here as they are case specific and would require you to have a good 
understanding of patent law and of writing patent applications before you could understand them. 
 
 
Step 2: Writing the patent application: 
 
A patent application has four parts.  The four parts of a patent application were listed above. 
Writing (aka drafting) a patent application requires a thorough knowledge of the patent law and 
patent office practices of the country in which you intend to file the patent application.  On a 
simple invention, to draft the patent application, it will take between 12 and 20 hours for a 
lawyer or patent agent who has a good knowledge of patent law and of the patent office practices 
of the county in which the patent will be filed, because they are very complicated documents.  A 
complicated patent application can take 35 or more hours.  A very complicated patent application 
can take many more than 40 hours.  Go to any country’s patent office website and use their data 
base search section to locate patents, and then read one of them, you will then see how complex a 
document it is.  If you read the patent that you located very carefully you will see that each of the 
four sections are inextricably connected to each other; which means that each of the four sections 
must be 100% consistent with each of the other of the four sections. 
 
The abstract must contain a concise summary of the invention, specify the technical field of the 
invention, explain the technical problem the invention sought to solve, explain the gist of the 
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solution provided by the invention and the main use the invention, be 100% consistent with the 
rest of the patent application, and allow for an easy understanding of the invention by someone 
who only reads the abstract; all of which must be accomplished in very few words, the Canadian 
patent office allows only 150 words. 
 
The drawings must fully and completely show the invention (eg. what it looks like, all of its 
essential parts, if the invention is a system, then possibly the flow of the process of the invention, 
as applicable).  In the drawings each part of the invention that will be referred to in the 
description of the invention must be numbered.  Parts that will not be referred to in the 
description must not be numbered.  The drawings must be in a format acceptable to the patent 
office.  To learn the format that the patent office requires to be used, go to the patent office’s 
website and look it up, and then look at a few patents in their data base to see the format of the 
drawings in issued patents. 
 

The description must begin with a generic like title of the invention.  Then a statement of the 
technical field of the invention, for example, if the invention is a new type of brake for bicycles, 
then the general technical field of the invention is brakes and the specific technical field is 
bicycle brakes.  Next a description of the relevant previous art (ie. previous inventions, devices, 
methods, systems, published articles, etc., which are relevant to the invention); followed by a 
summary of the invention which explains the technical problem that the invention solved and 
how the invention solved it.  Then a description of each of the drawings.  To determine how to 
describe the drawings consult the patent office’s website and look at a few patents in their data 
base to see how drawings are described in issued patents.  The description then concludes with a 
detailed description of, as the case may be, how to build, make and/or use the invention, which 
includes full explanations of each of the numbered parts in the drawings, such that from the 
description and the drawings a person experienced in the technical field of the invention will 
know how to make and use the invention.  Before writing the description of your invention read 
many different patents in the field of your invention, which can be located in the data base of the 
patent office in which you will be filing your patent application, and read what that patent 
office’s manual (usually available on their website) says about the description. 
 

 

The claims, must specifically state what you are claiming to own (ie. what specific versions or 
embodiments of your invention you claim ownership of and which you want your patent to 
prevent others from making or selling without your permission).  Writing good claims is the 
hardest and most complicated part of the patent application.  There are different types of claims 
that can be written.  The types of claims that will best suit an invention is case dependent.  Read 
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many different patents in the field of your invention, from the data base of the patent office in 
which you will be filing your patent application, and read what that patent office’s manual 
(usually available on their website) says about claims before you start writing the claims. 
 
Quoting from the Canadian Patent Office’s “Manual of Patent Office Practice”, 1998 
Edition, updated April 2018: 

“The claims must define distinctly and in explicit terms the subject matter of the 
invention for which protection is sought (section 27(4) of the Patent Act). 
Patentable claims must define novel subject matter. To be considered novel the 
whole of subject matter defined by a claim shall not form part of the state of the art. 
With respect to each claim in an application for patent in Canada the state of the art 
may be defined generally as everything disclosed in such a manner that it became 
available to the public in Canada or elsewhere before the CLAIM DATE. The 
CLAIM DATE of a claim in a Canadian patent application is the filing date of the 
application in Canada, unless, priority is claimed on an earlier filed application in 
Canada or elsewhere. In the latter case, the claim date is the filing date of the 
earliest application which supports the subject matter of the claim Sections 2 and 
28.1 of the Patent Act and Chapter 15 for more detail. The claims should also 
specify in a positive manner all the elements, features, and critical aspects of the 
invention which are necessary to ensure the result as set forth in the description. 
Each claim (read with the introduction to the claims) must be restricted to a single 
sentence. 
Claims may be drafted to contain the three following major parts: 

1) preamble or introductory phrase 
2) transitional phrase 
3) body (or purview)” 

 
 
Step 3: Preparing and/or Filling Out the Filing Documents: 
Each patent office has documents, available from their website, which must be written and/or 
filled out and sent in with the patent application. 
 
 
Step 4:  Filing the Patent Application: 
Each patent office has a fee or a group of fees that must be paid when a patent application is 
filed.  Some patent offices allow patent applications to be filed on line.  Consult the patent 
office’s website to determine the at filing time fee(s) that must be paid, and if filing online is 
available.  If filing online is not available or you do not want to file online, then send your patent 
application and filing documents to the patent office’s address listed for receiving patent 
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applications.  Whether you file online or by mail make sure to include your patent application, 
the filing documents and the required fee(s). 
 
 
Step 5:  The patent office will respond to your application.  What you will answer them depends 
on what they have written to you. 
 
 
Step 6:  If your patent application is allowed some patent office’s just send the patent to you, 
others require you to file allowance documents and pay an allowance fee. 
 
 
Step 7:  Most patent offices have yearly or multi-year patent maintenance fees, make sure you 
find out what those fees are and when they are due from the patent office’s website and don’t 
miss paying them or your patent will be cancelled.  Some patent offices also have maintenance 
fees that must be paid while your patent application is pending; find out what those fees are and 
when they are due from the patent office’s website and don’t miss paying them or your patent 
application will be cancelled. 
 

 
 
 
Priority Dates: 
 
There are international conventions and conventions between some countries which allow a 
person to claim an earlier filing date than the date on which they actually filed their patent.  The 
filing date is important because if someone else files a patent application on the same or a very 
similar invention and the patent office will not allow both your patent application and their 
patent application to become granted into patents, then usually whichever patent application had 
the earlier filling date or priority date will receive the patent.  In addition, if a patent office 
examiner’s search discovers patents or patent applications, or anything which would make your 
invention obvious or lack novelty, if your priority date pre-dates that other patent or patent 
application or thing, then you will likely be able to convince the examiner that said patent, patent 
application or thing cannot be held against your patent application as your patent application’s 
priority date pre-dates said patent, patent application or thing.  You can discover which 
conventions/agreements can be applied to give your application an earlier priority filing date by 
consulting the patent office’s website.  All of the conventions/agreements require you to have 
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filed an earlier patent application on the same or a very similar invention in a different patent 
office, so if this is the first patent application you are filing on that invention then none of the 
conventions/agreements will apply to your patent application.  If there is a priority date which 
you can use, you may have to claim it when filing your patent application; in some cases you can 
claim it at a later time.  When to claim a priority date is information you will get from the patent 
office’s website. 
 
If you filed an earlier patent application on substantially the same invention in country A’s patent 
office, sometimes you can claim the filing date of the earlier patent application as the priority 
filing date on a subsequent patent application on substantially the same invention in country A.  
To find out the specifics of when that can happen consult the website of country A. 


